of all separated and present employees in an action charging
discriminatory separation and seeking, inter alia, rein-
statement, since there are obvious antagonistic interests
among the class.

It is further clear from the "bumping" issue that not
only is the union unable to represent the class but also
that there are conflicting claims between the members of the
class themselves. The Supreme Court has pointed out that to
the extent that persons have dual and potentially conflict-
ing interests, they cannot be regarded as in the same class.
Hansberry v.  Lee, 311 U.S. 32 (.1940).

The union also has not met the requirements of Rule
23 (a). (1), because it has failed to show that the members of
Categories II and III are so numerous that joinder would be
impracticable. As support for the class action, the union
relied upon the affidavit dated August 9, 1981, of Mike
Turner, a Peabody employee, which stated that since June 19,
1981, there had been 1000 layoffs and 380 recalls, but that
it was impossible to identify instances of bypassed miners.
With respect to Category II, therefore, the Turner affidavit
expressly states there is no information. With respect to
Category ill, the figures in the affidavit are two years old
and more importantly, it is not clear upon what they are
based. Moreover, the information the union itself furnished
strongly militates against allowance of a class action.
Counsel for UMW has asserted that both Categories II and III
have a finite number of members. This would appear to be
so, especially since the operator has discontinued the chal-
lenged policy.  At the hearings, union counsel stated that
eight members of Category II and six members of Category III
had been identified (Tr. 32, 56, Hearing, October 13, 1983?
Tr. 6-9, Hearing, July 5, 1984).  In proposed stipulations,
she listed seven in Category II and six in Category III (UMW
letter to Peabody counsel, dated October 3, 1983).  Having
fixed the class membership at such a small number of people
who are readily identifiable, she has demonstrated the prac-
ticability of joinder and the lack of need for a class
action.

Since Mr. Rowe roust be stricken as a representative,
and since the union itself does not qualify and finally
because the purported class has not been shown to satisfy
the requirements of Rule 23, the complaint in KENT 82-103-D
must be dismissed. No class action is allowed. Because the
case does not qualify as a class action and because the in-
dividuals mentioned by union counsel were never joined al-
though it was possible to do so, they are not before me and
cannot be granted relief. The claims of the individually
named Category II complainants survive in the other docket
numbers.

1644, presumably largely under
